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contracted to The court conclude on thispurchase. point by
inwhen the stack there was ansaying, thatimplied warranty

the wheat was no inmerchantable. There was thatproof case
that the wheat was for other than thepurchased use toany

it 'iswhich so It is converted intouniversally flour ofapplied.
“which.is made the staff of and for thatlife,” mustpurpose,

sound and not andbe Hadmerchantable, thedamp musty.
been it was fornot intended andflour,proof but, damp musty

it was fit for itas it for the uses whichwas, was thepurchased,
would have recovered.plaintiff

We onthink the evidence and on there was aauthority fair
sale of this in ricksthe as for ahay stood,they stipulated price

and for which the mustton, defendants theper pay plaintiff
ton asthe price per agreed.

The data for at the is furnishedarriving weight approximately
the Nicholas Our.witness,by plaintiff’s

The is reversed and the cause remanded.judgment

Judgment reversed.

CompanyThe Illinois RailroadCentral
v.

Wilson Allen.

recovery—how Where, against1. Former in anconstrued. action a rail-
road,”company trespass,road “resultingfor from ofthe construction the the

"agreedparties juryto submit to to past, presentthe find the full ofamount
damages declaration,”charged that,and future from agreedmatters in the and

“ judgment jury, defendant,if a paid byshould be entered on a verdict of a and
no broughtfurther action should be for thethe continuance of men-matters

declaration,” proof judgmenttioned in the and the was such athat had been
held,paid; any injuries byrendered and that this a bar suitwas to for the

washing by agreement.of and brought party makingmud sediment the this
case,In injuries proven2. such whatever were were of the character which

parties stipulatedthe theymust have had in view when that “no further
brought."action should be

Right way from, grantee.3. owneror bars his Where a railroad was built
land,thereby and,in pondand a1852, was formed on certain in the owner1853,
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Appellant.of the Brief for thecase.Statement

it,right waycompany over in con-granted to the of and 1854the land theof
held,A., right way; notexcepting the of that A. couldveyed the land tosame

by pond, being injuryit an to the formerfor of land covered therecover loss
owner, not to A.and

Where, case, appearedit further that the ofin such house A.4. was on this
built, held,land, appear presump-not when the house was that thebut it did

pond created,bought, and after hadafter he the beention was he built and he
against byacquire right company building neigh-the incould no of action its

borhood.

request.comply partyAoe action—to with can have no cause5. No cause
consequences performancethe of act ofof action for an the which was

altered,So, A.,requestwas at ofrequested by himself. where a ditch the who
reason, thereby clearer,water in a wouldgave, a that the itas becomefond

action, though the wasresult different.cause ofwas no

Appeal of Maconfrom the Circuit Court the Hon.county;
presiding.Challes Emeeson, Judge,

inthe case the Circuitan action on CourtThis was brought
in 1859. theAfter were filedcountyDe Witt August, pleasof

to Thewas Macon factsvenue changed county.the sufficiently
in the opinion.appear

for the& Greene,Messrs. Moore appellant.

an to which herecover for himselfA cannot injury1. party
Hilliard on AuroraTorts, 186, § 28;contributes.materially

13 Ill. 585.R. Grimes,v.R.B.
for therecovered same causehad formerlyThe2. appellee

Avasthe paid.and judgmentof action,
from theobtained the ofhad wayThe right3. company

innot to hisand is anyowner, responsible granteeformer
154.105,onRedfield Railways,event.

not in thisthe isthe of way companyAnd4. having right
that reasonthe showsto forbody, proofanycase responsible

and whateverthe embankment,used incare was buildingable
land the natural ofon the result buildingflowed wassediment

.152onroad. Redfield 105,the Railways,
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Appellee. OpinionBrief for the of the Court.

Mr. L. theforWeldon, appellee.

1. The that the inshowsproof the lawfulcompany, business
of its it soroad,repairing performed that theneglectfully

of the landowner was damaged.
”“ of2. The contract record cannot help appellant’s case.

Even if to be considered it did not authorize theproper com-
to careless inbe its road. Thatpany contract wasrepairing

not made to the onwith reference land which the waspond
haslocated, and no to this case.application

3. The was to make a ditch thatcompany would'requested
run the water into the and it notpond full, onekeep that
would all ofthe sediment the road into thebring pond.

Mr. Justice Lawrence delivered the of the Court:opinion

an on theThis was action case Allenbrought by theagainst
The countrailroad first in the declarationcompany. averred

anthat the obstructed ancientdefendants anddrain, thereby
caused a to which became offensiveandform,pond stagnant, by
means the of became sick,whereof and hefamily wasplaintiff

of of the etc. This countthe land,deprived enjoyment alleges
and to be on thethe said drain north-west of the south-pond

nineteenfourteen,west of section township north, tworange
and counts aver that aThe third differenteast. second tract

land, ofof to the south-west the north-west of the samewit,
ofhad the mud andsection been by washing sedimentinjured

in of the construction of theconsequence improper railroad.
thatnot with notice onThe defendant thepleaded trialguilty,

andit a former accord satisfactionwould andrecovery,prove
a a and aThere trial verdict forlicense. was theby jury,

The defendantfor dollars.below movedtwenty-fiveplaintiff
andmotion the defend-overruled,for a new which wastrial,

ant appealed.
in the De19th,This suit Witt1859,was commenced August

in the defendantevidenceCourt. A record byCircuit put
of the thecourt,that the sameTerm, 1854,shows at May
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an action of the defendant forbrought trespass againstplaintiff
to the south-west of the north-west of section fourteeninjuries

and three acres off of the north end of the north-westaforesaid,
of said section from thefourteen,of the south-west resulting

“ theof the road. The record further showed thatconstruction
to thesubmitted to find the fulljuryby agreementparties

of and future from mattersamount damages chargedpast, present
“ ifand that a shoulddeclaration,”in the beagreed judgment

aon a verdict of and nopaidentered by defendants,jury
forbe the continuance offurther action should brought

in the declarationmentioned forwardcontinuallythe matters
of A wassaid suit.” verdict ren-from the commencement

for $762.50,of the on which thein favordered plaintiff
and this was the railroad com-bypaidcourt judgmentgave

thatfurther showed the railroad wasThe properlyproofpany.
inthe of the secondand that injuriesconstructed, complained

a rail-the offromthird ordinary washingand counts proceeded
can be doubt but that theThere no stipu-embankment.way

in the actioninto theseentered between partieslation of record
in saidof the renderedof and the payment judgmenttrespass,

andunder the second thirdaare bar tosuit, any provedinjuries
wereuries werecounts in the Whatever inj provensuit.present

had in whenhave view,which mustof the character the parties
“ beaction should brought.”that no furtherthey stipulated

afterthe proved,As a defense to the first count appellant
of oral thattestimony,the foundation for the introductionlaying

theto thein 1852 orDavis, 1853, company rightDavid granted
sectionthe south-west of fourteen,over the north-west ofof way

inin It further proofclose described that count. appearedthe
the and thatland,at of inthat Davis was that time the owner

theto the exceptingthe1855 he premises plaintiff,conveyed
the that thedeed plaintiff boughtof way; recitingright

thatIt furtherland on 1st 1854. appearedthe of January,
that the com-in 1852 ; pondthis of the road was builtportion

made theof in was then by carryingthe first countplained
ita and that covered fromnear its head,road-bed across ravine

itofto a half an a considerablea third of acre, portion being
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on of far then as an tothe So was causedright way. injury
the land the creation of it anthe wasby original pond, injury
to andDavis not to the The ishouse onplaintiff. plaintiff’s

in this count,the described and it notdoespremises appear
from the itrecord when was but it is thatbuilt, not pretended
he claimhad the land to the 1st ofany priorupon January,

If1854. then he built his house before the was made,pond
he a and aswas if is be it wastrespasser, builtpresumed,to
after he the beenhad and hebought, couldpond created,

no of action theacquire inright against byappellant building
its We cannot thesee how.neighborhood. can claimplaintiff
an eitheraction for the land coveredactually the orby pond,
for to the comfort ofor hisany injury salubrity abode growing
out of the creation oforiginal the pond.

the forBut case the haveseemsto beenplaintiff rested chiefly
on inthe that 1856the hadground conducted intoappellant the

the water which ranpond the road a cutalong through deep
a mileof south ofextending three-quarters the andpond,

hadwhich theretofore been allowed to under thepass road-bed.
But isit that thisclearly was made atproved thechange

of the who as a reason thatrequest plaintiff, gave by increasing
the volume of the water it would become clearer and better.
Whether or not hasthe result been different is immaterial.
The can have no for theactionplaintiff of anconsequences
act the of which was himself.performance requested by

There should have been a new trial.

reversed.Judgment

LaswellThomas
v.

Silas W. Robbins.

op1. accounts—master’s WhereStatement the master inreport. chancery,
to whom a has been referred to state an oncase account between partners

itevidence in the states it as in recordrecord, shows,evidence theincorrectly
should referred back to him for to thebe and affordedcorrection, opportunity

to introduce evidence.otherparties

14—39th III.


