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contracted to purchase. The court conclude on this point by
saying, when in the stack there was an implied warranty that
the wheat was merchantable. There was no proof in that case
that the wheat was purchased for any other than the use to
which itis so universally applied. It is converted into flour of
which.is made “the staff of life,” and for that purpose, must
be sound and merchantable, not damp and musty. Had the
proof been it was not intended for flour, but, damp and musty
as it was, it was fit for the uses for which it was purchased, the
plaintiff would have recovered.

We think on the evidence and on authority there was a fair
sale of this hay in the ricks as they stood, for a stipulated price
. per ton, and for which the defendants must pay the plaintiff
the price per ton as agreed.

The datw for arriving at the weight is farnished approximately
by the plaintiff’s witness, Nicholas Our.

The judgment is reversed and the cause remanded.

Judgment reversed.

"
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1. TFORMER RECOVERY—how construed. Where, in an action against a rail-
road company for trespass, “resulting from the construction of the road,” the
parties agreed to “submit to the jury to find the full amount of past, present
and future damages from matters charged in the declaration,” and agreed that,
“if a judgment should be entered on a verdict of a jury, and paid by defendant,
no further action should be brought for the continuance of the matters men-
tioned in the declaration,” and the proof was that such a judgment had been
rendered and paid; held, that this was a bar to any suit for injuries by the
washing of mud and sediment brought by the party making this agreement.

2. In such case, whatever injuries were proven were of the character which
the parties must have had in view when they stipulated that “no further
action should be brought.”

8. RIGHT OF WAY jfrom owner bars his granice. Where a railroad was built
in 1852, and thereby a pond was formed on certain land, and, in 1858, the owner
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of the land granted to the'compzmy the right of way over it, and in 1854 con-
veyed the same land to A., excepting the right of way ; Zeld, that A. could not
recover for loss of land covered by the pond, it being an injury fo the former
owner, and not to A.

4. Where, in such case, it further appeared that the house of A, was on this
land, but it did not appear when the house was built, zeld, that the presump-
tion was he built after he bought, and after thé pond had been created, and he
could acquire no right of action against the company by building in its neigh-
borhood.

5. No CAUSE OF ACTION—Io comply with request. A party can have no cause
of action for the consequences of an act the performance of which was
requested by himself. 8o, where a ditch was altered, at the request of A., who
gave, as a reason, that the water in a Pond would thereby become clearer, it
was no cause of action, though the result was different.

Appear from the Cirenit Court of Macon county; the Hon.
Crarves Emrrson, Judge, presiding,

This was an action on the case brought in the Circuit Court
of De Witt county in August, 1859. After the pleas were filed
the venue was changed to Macon county. The facts sufficiently
appear in the opinion.

Messrs. Moore & GrEENE, for the appellant.

1. A party cannot recover for an injury to which he himself
materially contributes. Hilliard on Torts, 186, § 28; Awrora
B. B. R. v. Grimes, 18 11l. 585.

2. The appellee had formerly recovered for the same cause
of action, and the judgment was paid.

8. The cowmpany had obtained the right of way from the
former owner, and is not responsible to his grantee in any
event. Redfield on Railways, 105, 154.

4. And having the right of way the company is not in this
case responsible to any body, for the proof shows that reason-
able care was used in building the embankment, and whatever .
sediment flowed on the land was the natural result of building
the road. Redfield on Railways, 105, 152. :
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1. The proof shows that the company, in the lawful business
of repairing its road, performed it so neglectfully that the
owner of the land was damaged.

2. The “contract of record” cannot help appellant’s case.
Even if proper to be considered it did not authorize the com-
pany to be careless in repairing its road. That contract was
not made with reference to the land on which the pond was
located, and has no application to this case.

8. The company was requested to make a ditch that would
run the water into the pond and keep it full, not one that
would bring all the sediment of the road into the pond.

Mr. Jusmior Lawrence delivered the opinion of the Court

This was an action on the case brought by Allen against the
railroad company. The first count in the declaration averred *
that the defendants obstructed an ancient drain, and thereby
caused a pond to form, which became offensive and stegnant, by
means whereof the family of plaintiff became sick, and lLe was
deprived of the enjoyment of the land, ete. This count alleges
the said drain and pond to be on the north-west of the south-
west of section fourteem, township nineteen north, range two
east. The second and third counts aver that a different tract
of land, to wit, the south-west of the north-west of the same
section had been injured by the washing of mud and sediment
in consequence of the improper construction of the railroad.
The defendant pleaded not guilty, with notice that on the trial
it would prove a former recovery, accord and satisfaction and
license. There was a trial by a jury, and a verdict for the
plaintiff below for twenty-five dollars. The defendant moved
for a new trial, which motion was overruled, and the defend-
ant appealed.

This suit was commenced August 19th, 1859, in the De Witt
Circuit Cowrt. A record put in evidence by the defendant
ghows that at the May Term, 1854, of the same court, the
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plaintiff brought an action of trespass against the defendant for
injuries to the south-west of the north-west of section fourteen
aforesaid, and three acres off of the north end of the north-west
of the south-west of said section fourteen, resulting from the
construction of the road. The record further showed that “the
parties by agreement submitted to the jury to find the full
amount of past, present and future damages from matters charged
in the declaration,” and agreed that “if a judgment should be
entered on a verdict of a jury and paid by defendants, no
farther action should be brought for the continuance of
the matters mentioned in the declaration continually forward
from the commencement of said suit.” A verdict was ren-
dered in favor of the plaintiff for $762.50, on which the
court gave judgment and this was paid by the railroad com-
pany. The proof further showed that the railroad was properly
constructed, and that the injuries complained of in the second
and third counts proceeded from the ordinary washing of a rail-
way embankment. There can be no doubt but that the stipu-
lation of record entered into between these parties in the action
of trespass, and the payment of the judgment rendered in said
suit, are a bar to any injuries proved under the second and third
counts in the present suit. Whatever injuries were proven were
of the character which the parties must have had in view, when
they stipulated that “no further action should be brought.”
As a defense to the first count the appellant proved, after
laying the foundation for the introduction of oral testimony, that
David Davis, in 1852 or 1853, granted to the company the right
of way over the north-west of the south-west of section fourteen,
the close described in that count. It further appeared in proof
that Davis was at that time the owner of the land, and that in
1855 he conveyed the premises to the plaintiff, excepting the
right of way; the deed reciting that the plaintiff’ bought
the land on 1st of Janunary, 1854, It further appeared that
this portion of the road was built in 1852 ; that the pond com-
plained of in the first count was then made by carrying the
road-bed across a ravine near its head, and that it covered from
a third to a half of an acre, a considerable portion of it being
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on the right of way. So far then ag an injury was caused to
the land by the original creation of the pond, it was an injury
to Davis and not to the plaintiff. The plaintiff’s house is on
the premises described in this count, and it does not appear
from the record when it was built, but it is not pretended that
he had any claim upon the land prior to the 1st of January,
1854. If then he built his house before the- pond was made,
he was a trespasser, and if as is to be presumed, it was built
after he bought, the pond had been created, and he could
acquire no right of action against the appellant by building in
its neighborhood. We cannot see how the plaintiff can claim
an action either for the land actually covered by the pond, or
for any injury to the salubrity or comfort of his abode growing
out of the original creation of the pond.

But the case for the plaintiff seems to have been rested chiefly
on the ground that in 1856 the appellant had conducted into the
pond the water which ran along the road through a deep cut
extending three-quarters of a mile south of the pond, and
which had theretofore been allowed to pass under the road-bed.
But it is clearly proved that this change was made at the
request of the plaintiff, who gave as a reason that by increasing
the volume of the water it would become clearer and better.
‘Whether or not the result has been different is immaterial.
The plaintiff can have no action for the consequences of an
act the performance of which was requested by himself.

There should have been a new trial.

Judgment reversed.

Traomas LASWELL
.
Sipas 'W. Rossins.

1. STATEMENT OF ACCOUNTS—master’s report,. Where the masterin chancery,
to whom a case has been referred to state an account between partners on
evidence in the record, states it incorrectly as evidence in the record shows, it
should be referred back to him for correction, and opportunity afforded to the
parties to introduce other evidence.
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